APPENDIX

CONSTITUTION AND STATUTORY
PROVISIONS INVOLVED

1. The Sixth Amendment provides:

In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial
jury of the state and district wherein the crime shall
have been committed, which district shall have been
previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have
the assistance of counsel for his defense.

2. Section 3553 of Title 18 (2000 & Supp. IV 2004)
provides:

Imposition of a sentence

(a) FACTORS TO BE CONSIDERED IN IMPOSING A
SENTENCE.—The court shall impose a sentence suffi-
cient, but not greater than necessary, to comply with the
purposes set forth in paragraph (2) of this subsection.
The court, in determining the particular sentence to be
imposed, shall consider—

(1) the nature and circumstances of the offense
and the history and characteristics of the defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide just
punishment for the offense;

(1a)
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(B) to afford adequate deterrence to criminal
conduct;

(C) to protect the public from further erimes of
the defendant; and

(D) to provide the defendant with needed
educational or vocational training, medical care,
or other correctional treatment in the most
effective manner;

(3) the kinds of sentences available;

(4) the kinds of sentence and the sentencing
range established for—

(A) the applicable category of offense com-
mitted by the applicable category of defendant as
set forth in the guidelines—

(i) issued by the Sentencing Commission
pursuant to section 994 (a)(1) of title 8, United
States Code, subject to any amendments
made to such guidelines by act of Congress
(regardless of whether such amendments have
yet to be incorporated by the Sentencing
Commission into amendments issued under
section 994 (p) of title 28); and

(ii) that, except as provided in section 3742
(g), are in effect on the date the defendant is
sentenced; or

(B) in the case of a violation of probation or
supervised release, the applicable guidelines or
policy statements issued by the Sentencing
Commission pursuant to section 994 (a)(3) of title
28, United States Code, taking into account any
amendments made to such guidelines or policy
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statements by act of Congress (regardless of
whether such amendments have yet to be incor-
porated by the Sentencing Commission into
amendments issued under section 994 (p) of title
28);

(5) any pertinent policy statement—

(A) issued by the Sentencing Commission pur-
suant to section 994 (a)(2) of title 28, United
States Code, subject to any amendments made to
such policy statement by act of Congress (regard-
less of whether such amendments have yet to be
incorporated by the Sentencing Commission into
amendments issued under section 994 (p) of title
28); and

(B) that, except as provided in section 3742
(g), is in effect on the date the defendant is sen-
tenced.’!

(6) the need to avoid unwarranted sentence
disparities among defendants with similar records
who have been found guilty of similar conduct; and

(7) the need to provide restitution to any vietims
of the offense.

(b) APPLICATION OF GUIDELINES IN IMPOSING A
SENTENCE.—

(1) In General—Except as provided in paragraph
(2), the court shall impose a sentence of the kind, and
within the range, referred to in subsection (a)(4) unless
the court finds that there exists an aggravating or
mitigating circumstance of a kind, or to a degree, not

! So in original. The period probably should be a semicolon.
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adequately taken into consideration by the Sentencing
Commission in formulating the guidelines that should
result in a sentence different from that described. In
determining whether a circumstance was adequately
taken into consideration, the court shall consider only
the sentencing guidelines, policy statements, and official
commentary of the Sentencing Commission. In the
absence of an applicable sentencing guideline, the court
shall impose an appropriate sentence, having due regard
for the purposes set forth in subsection (a)(2). In the
absence of an applicable sentencing guideline in the case
of an offense other than a petty offense, the court shall
also have due regard for the relationship of the sentence
imposed to sentences prescribed by guidelines applic-
able to similar offenses and offenders, and to the applic-
able policy statements of the Sentencing Commission.

(2) Child crimes and sexual offenses—

(A)* Sentencing—In sentencing a defendant
convicted of an offense under section 1201 involving
a minor victim, an offense under section 1591, or an
offense under chapter 71, 109A, 110, or 117, the court
shall impose a sentence of the kind, and within the
range, referred to in subsection (a)(4) unless—

(i) the court finds that there exists an
aggravating circumstance of a kind, or to a
degree, not adequately taken into considera-
tion by the Sentencing Commission in for-
mulating the guidelines that should result in
a sentence greater than that described;

* So in original. No subpar. (B) has been enacted.
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(ii) the court finds that there exists a
mitigating circumstance of a kind or to a
degree, that—

(I) has been affirmatively and speci-
fically identified as a permissible ground of
downward departure in the sentencing
guidelines or policy statements issued un-
der section 994 (a) of title 28, taking ac-
count of any amendments to such sentenc-
ing guidelines or policy statements by
Congress;

(IT) has not been taken into consi-
deration by the Sentencing Commission in
formulating the guidelines; and

(ITT) should result in a sentence dif-
ferent from that described; or

(iii) the court finds, on motion of the Gov-
ernment, that the defendant has provided
substantial assistance in the investigation or
prosecution of another person who has com-
mitted an offense and that this assistance
established a mitigating circumstance of a
kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission
in formulating the guidelines that should
result in a sentence lower than that described.

In determining whether a circumstance was adequately
taken into consideration, the court shall consider only
the sentencing guidelines, policy statements, and official
commentary of the Sentencing Commission, together
with any amendments thereto by act of Congress. In the
absence of an applicable sentencing guideline, the court
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shall impose an appropriate sentence, having due regard
for the purposes set forth in subsection (a)(2). In the
absence of an applicable sentencing guideline in the case
of an offense other than a petty offense, the court shall
also have due regard for the relationship of the sentence
imposed to sentences prescribed by guidelines applic-
able to similar offenses and offenders, and to the appl-
icable policy statements of the Sentencing Commission,
together with any amendments to such guidelines or
policy statements by act of Congress.

(c) STATEMENT OF REASONS FOR IMPOSING A
SENTENCE.— The court, at the time of sentencing, shall
state in open court the reasons for its imposition of the
particular sentence, and, if the sentence—

(1) is of the kind, and within the range, described
in subsection (a)(4), and that range exceeds 24
months, the reason for imposing a sentence at a
particular point within the range; or

(2) is not of the kind, or is outside the range,
described in subsection (a)(4), the specific reason for
the imposition of a sentence different from that
described, which reasons must also be stated with
specificity in the written order of judgment and com-
mitment, except to the extent that the court relies
upon statements received in camera in accordance
with Federal Rule of Criminal Procedure 32. In the
event that the court relies upon statements received
in camera in accordance with Federal Rule of
Criminal Procedure 32 the court shall state that such
statements were so received and that it relied upon
the content of such statements.
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If the court does not order restitution, or orders only
partial restitution, the court shall include in the state-
ment the reason therefor. The court shall provide a
transcription or other appropriate public record of the
courts statement of reasons, together with the order of
judgment and commitment, to the Probation System and
to the Sentencing Commission,,® and, if the sentence
includes a term of imprisonment, to the Bureau of
Prisons.

(d) PRESENTENCE PROCEDURE FOR AN ORDER OF
NOTICE.—Prior to imposing an order of notice pursuant
to section 3555, the court shall give notice to the
defendant and the Government that it is considering
imposing such an order. Upon motion of the defendant
or the Government, or on its own motion, the court
shall—

(1) permit the defendant and the Government to
submit affidavits and written memoranda addressing
matters relevant to the imposition of such an order;

(2) afford counsel an opportunity in open court to
address orally the appropriateness of the imposition
of such an order; and

(3) include in its statement of reasons pursuant
to subsection (c¢) specific reasons underlying its
determinations regarding the nature of such an
order.

Upon motion of the defendant or the Government, or on
its own motion, the court may in its discretion employ
any additional procedures that it concludes will not
unduly complicate or prolong the sentencing process.

* So in original. The second comma probably should not appear.
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(e) LIMITED AUTHORITY TO IMPOSE A SENTENCE
BELOW A STATUTORY MINIMUM.—Upon motion of the
Government, the court shall have the authority to
impose a sentence below a level established by statute as
a minimum sentence so as to reflect a defendants sub-
stantial assistance in the investigation or prosecution of
another person who has committed an offense. Such
sentence shall be imposed in accordance with the guide-
lines and policy statements issued by the Sentencing
Commission pursuant to section 994 of title 28, United
States Code.

(f) LIMITATION ON APPLICABILITY OF STATUTORY
MINIMUMS IN CERTAIN CASES.—Notwithstanding any
other provision of law, in the case of an offense under
section 401, 404, or 406 of the Controlled Substances Act
(21 U.S.C. 841, 844, 846) or section 1010 or 1013 of the
Controlled Substances Import and Export Act (21
U.S.C. 960, 963), the court shall impose a sentence pur-
suant to guidelines promulgated by the United States
Sentencing Commission under section 994 of title 28
without regard to any statutory minimum sentence, if
the court finds at sentencing, after the Government has
been afforded the opportunity to make a recommen-
dation, that—

(1) the defendant does not have more than 1
criminal history point, as determined under the sen-
tencing guidelines;

(2) the defendant did not use violence or credible
threats of violence or possess a firearm or other dan-
gerous weapon (or induce another participant to do
s0) in connection with the offense;

(3) the offense did not result in death or serious
bodily injury to any person;
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(4) the defendant was not an organizer, leader,
manager, or supervisor of others in the offense, as
determined under the sentencing guidelines and was
not engaged in a continuing criminal enterprise, as
defined in section 408 of the Controlled Substances
Act; and

(5) not later than the time of the sentencing
hearing, the defendant has truthfully provided to the
Government all information and evidence the defen-
dant has concerning the offense or offenses that were
part of the same course of conduct or of a common
scheme or plan, but the fact that the defendant has
no relevant or useful other information to provide or
that the Government is already aware of the infor-
mation shall not preclude a determination by the
court that the defendant has complied with this
requirement.

3. Section 3742 of Title 18 (2000 & Supp. IV 2004)
provides:

Review of a sentence

(a) Appeal by a Defendant.—A defendant may file
a notice of appeal in the district court for review of an
otherwise final sentence if the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect appli-
cation of the sentencing guidelines; or

(3) is greater than the sentence specified in the
applicable guideline range to the extent that the
sentence includes a greater fine or term of imprison-
ment, probation, or supervised release than the
maximum established in the guideline range, or
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includes a more limiting condition of probation or
supervised release under section 3563(b)(6) or (b)(11)
(11) than the maximum established in the guideline
range; or

(4) was imposed for an offense for which there is
no sentencing guideline and is plainly unreasonable.

(b) APPEAL BY THE GOVERNMENT.—The Govern-
ment may file a notice of appeal in the district court for
review of an otherwise final sentence if the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines;

(3) is less than the sentence specified in the ap-
plicable guideline range to the extent that the sen-
tence includes a lesser fine or term of imprisonment,
probation, or supervised release than the minimum
established in the guideline range, or includes a less
limiting condition of probation or supervised release
under section 3563(b)(6) or (b)(11) than the minimum
established in the guideline range; or

(4) was imposed for an offense for which there is
no sentencing guideline and is plainly unreasonable.

The Government may not further prosecute such appeal
without the personal approval of the Attorney General,
the Solicitor General, or a deputy solicitor general
designated by the Solicitor General.

(¢) PLEA AGREEMENTS.—In the case of a plea
agreement that includes a specific sentence under rule
11(e)(1)(C) of the Federal Rules of Criminal Pro-
cedure—
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(1) a defendant may not file a notice of appeal
under paragraph (3) or (4) of subsection (a) unless
the sentence imposed is greater than the sentence
set forth in such agreement; and

(2) the Government may not file a notice of
appeal under paragraph (3) or (4) of subsection (b)
unless the sentence imposed is less than the
sentence set forth in such agreement.

(d) RECORD ON REVIEW.—If a notice of appeal is
filed in the district court pursuant to subsection (a) or
(b), the clerk shall certify to the court of appeals—

(1) that portion of the record in the case that is
designated as pertinent by either of the parties;

(2) the presentence report; and

(3) the information submitted during the sen-
tencing proceeding.

(e) CONSIDERATION.—Upon review of the record,
the court of appeals shall determine whether the sen-
tence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines;

(3) is outside the applicable guideline range, and

(A) the district court failed to provide the
written statement of reasons required by section
3553(c);

(B) the sentence departs from the applicable
guideline range based on a factor that—

(i) does not advance the objectives set
forth in section 3553(a)(2); or
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(ii) is not authorized under section 3553(b);
or

(iii) is not justified by the facts of the case;
or

(C) the sentence departs to an unreasonable
degree from the applicable guidelines range,
having regard for the factors to be considered in
imposing a sentence, as set forth in section
3553(a) of this title and the reasons for the im-
position of the particular sentence, as stated by
the district court pursuant to the provisions of
section 3553(c); or

(4) was imposed for an offense for which there is
no applicable sentencing guideline and is plainly
unreasonable.

The court of appeals shall give due regard to the op-
portunity of the district court to judge the credibility of
the witnesses, and shall accept the findings of fact of the
district court unless they are clearly erroneous and,
except with respect to determinations under subsection
(3)(A) or (3)(B), shall give due deference to the district
court’s application of the guidelines to the facts. With
respect to determinations under subsection (3)(A) or
(3)(B), the court of appeals shall review de novo the
district court’s application of the guidelines to the facts.

(f) DECISION AND DISPOSITION.—If the court of
appeals determines that—

(1) the sentence was imposed in violation of law
or imposed as a result of an incorrect application of
the sentencing guidelines, the court shall remand the
case for further sentencing proceedings with such
instructions as the court considers appropriate;
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(2) the sentence is outside the applicable guide-
line range and the district court failed to provide the
required statement of reasons in the order of judg-
ment and commitment, or the departure is based on
an impermissible factor, or is to an unreasonable
degree, or the sentence was imposed for an offense
for which there is no applicable sentencing guideline
and is plainly unreasonable, it shall state specific
reasons for its conclusions and—

(A) if it determines that the sentence is too
high and the appeal has been filed under sub-
section (a), it shall set aside the sentence and
remand the case for further sentencing proceed-
ings with such instructions as the court
considers appropriate, subject to subsection (g);

(B) if it determines that the sentence is too
low and the appeal has been filed under sub-
section (b), it shall set aside the sentence and
remand the case for further sentencing proceed-
ings with such instructions as the court
considers appropriate, subject to subsection (g);

(3) the sentence is not described in paragraph (1)
or (2), it shall affirm the sentence.

(g) SENTENCING UPON REMAND.—A district court
to which a case is remanded pursuant to subsection
(f)(1) or (f)(2) shall resentence a defendant in accor-
dance with section 3553 and with such instructions as
may have been given by the court of appeals, except
that—

(1) In determining the range referred to in sub-
section 3553(a)(4), the court shall apply the guide-
lines issued by the Sentencing Commission pursuant
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to section 994(a)(1) of title 28,United States Code,
and that were in effect on the date of the previous
sentencing of the defendant prior to the appeal,
together with any amendments thereto by any act of
Congress that was in effect on such date; and

(2) The court shall not impose a sentence outside
the applicable guidelines range except upon a ground
that—

(A) was specifically and affirmatively included
in the written statement of reasons required by
section 3553(c) in connection with the previous
sentencing of the defendant prior to the appeal;
and

(B) was held by the court of appeals, in re-
manding the case, to be a permissible ground of
departure.

(h) APPLICATION TO A SENTENCE BY A MAGISTRATE
JUDGE.—An appeal of an otherwise final sentence
imposed by a United States magistrate judge may be
taken to a judge of the district court, and this section
shall apply (except for the requirement of approval by
the Attorney General or the Solicitor General in the case
of a Government appeal) as though the appeal were to a
court of appeals from a sentence imposed by a district
court.

(i) GUIDELINE NOT EXPRESSED AS A RANGE.—For
the purpose of this section, the term “guideline range”
includes a guideline range having the same upper and
lower limits.

(j) DEFINITIONS.—For purposes of this section—
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(1) afactoris a “permissible” ground of depar-
ture if it—

(A) advances the objectives set forth in
section 3553(a)(2); and

(B) is authorized under section 3553(b); and
(C) is justified by the facts of the case; and

(2) afactor is an “impermissible” ground of de-
parture if it is not a permissible factor within the
meaning of subsection (j)(1).

4. Section 991 of Title 28 (2000 & Supp. IV 2004)
provides:

United States Sentencing Commission; establish-
ment and purposes

(a) There is established as an independent com-
mission in the judicial branch of the United States a
United States Sentencing Commission which shall
consist of seven voting members and one nonvoting
member. The President, after consultation with repre-
sentatives of judges, prosecuting attorneys, defense
attorneys, law enforcement officials, senior citizens,
victims of crime, and others interested in the criminal
justice process, shall appoint the voting members of the
Commission, by and with the advice and consent of the
Senate, one of whom shall be appointed, by and with the
advice and consent of the Senate, as the Chair and three
of whom shall be designated by the President as Vice
Chairs. Not more than 3 of the members shall be
Federal judges selected after considering a list of six
judges recommended to the President by the Judicial
Conference of the United States. Not more than four of
the members of the Commission shall be members of the
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same political party, and of the three Vice Chairs, no
more than two shall be members of the same political
party. The Attorney General, or the Attorney Generals
designee, shall be an ex officio, nonvoting member of the
Commission. The Chair, Vice Chairs, and members of
the Commission shall be subject to removal from the
Commission by the President only for neglect of duty or
malfeasance in office or for other good cause shown.

(b) The purposes of the United States Sentencing
Commission are to—

(1) establish sentencing policies and practices for
the Federal criminal justice system that—

(A) assure the meeting of the purposes of
sentencing as set forth in section 3553 (a)(2) of
title 18, United States Code;

(B) provide certainty and fairness in meeting
the purposes of sentencing, avoiding unwar-
ranted sentencing disparities among defendants
with similar records who have been found guilty
of similar criminal conduct while maintaining
sufficient flexibility to permit individualized
sentences when warranted by mitigating or
aggravating factors not taken into account in the
establishment of general sentencing practices;
and

(C) reflect, to the extent practicable, advance-
ment in knowledge of human behavior as it
relates to the eriminal justice process; and

(2) develop means of measuring the degree to
which the sentencing, penal, and correctional prac-
tices are effective in meeting the purposes of sen-
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tencing as set forth in section 3553 (a)(2) of title 18,
United States Code.

5. Section 994 of Title 28 (2000 & Supp. IV 2004)
provides:

Duties of the Commission

(a) The Commission, by affirmative vote of at least
four members of the Commission, and pursuant to its
rules and regulations and consistent with all pertinent
provisions of any Federal statute shall promulgate and
distribute to all courts of the United States and to the
United States Probation System—

(1) guidelines, as described in this section, for
use of a sentencing court in determining the sentence
to be imposed in a criminal case, including—

(A) a determination whether to impose a
sentence to probation, a fine, or a term of impri-
sonment;

(B) a determination as to the appropriate
amount of a fine or the appropriate length of a
term of probation or a term of imprisonment;

(C) a determination whether a sentence to a
term of imprisonment should include a require-
ment that the defendant be placed on a term of
supervised release after imprisonment, and, if so,
the appropriate length of such a term;

(D) a determination whether multiple sen-
tences to terms of imprisonment should be
ordered to run concurrently or consecutively; and

(E) a determination under paragraphs (6) and
(11) of section 3563 (b) of title 18;
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(2) general policy statements regarding appli-
cation of the guidelines or any other aspect of
sentencing or sentence implementation that in the
view of the Commission would further the purposes
set forth in section 3553 (a)(2) of title 18, United
States Code, including the appropriate use of—

(A) the sanctions set forth in sections 3554,
3555, and 3556 of title 18;

(B) the conditions of probation and supervised
release set forth in sections 3563 (b) and 3583 (d)
of title 18;

(C) the sentence modification provisions set
forth in sections 3563 (¢), 3564, 3573, and 3582
(e) of title 18;

(D) the fine imposition provisions set forth in
section 3572 of title 18;

(E) the authority granted under rule 11(e)(2)
of the Federal Rules of Criminal Procedure to
accept or reject a plea agreement entered into
pursuant to rule 11 (e)(1); and

(F') the temporary release provisions set forth
in section 3622 of title 18, and the prerelease
custody provisions set forth in section 3624 (c) of
title 18; and

(3) guidelines or general policy statements
regarding the appropriate use of the provisions for
revocation of probation set forth in section 3565 of
title 18, and the provisions for modification of the
term or conditions of supervised release and revo-
cation of supervised release set forth in section 3583
(e) of title 18.
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(b)(1) The Commission, in the guidelines promul-
gated pursuant to subsection (a)(1), shall, for each cate-
gory of offense involving each category of defendant,
establish a sentencing range that is consistent with all
pertinent provisions of title 18, United States Code.

(2) If a sentence specified by the guidelines includes
a term of imprisonment, the maximum of the range
established for such a term shall not exceed the
minimum of that range by more than the greater of 25
percent or 6 months, except that, if the minimum term
of the range is 30 years or more, the maximum may be
life imprisonment.

(¢) The Commission, in establishing categories of
offenses for use in the guidelines and policy statements
governing the imposition of sentences of probation, a
fine, or imprisonment, governing the imposition of other
authorized sanctions, governing the size of a fine or the
length of a term of probation, imprisonment, or super-
vised release, and governing the conditions of probation,
supervised release, or imprisonment, shall consider
whether the following matters, among others, have any
relevance to the nature, extent, place of service, or other
incidents' of an appropriate sentence, and shall take
them into account only to the extent that they do have
relevance—

(1) the grade of the offense;

(2) the circumstances under which the offense
was committed which mitigate or aggravate the
seriousness of the offense;

! So in original. Probably should be “incidence.”
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(3) the nature and degree of the harm caused by
the offense, including whether it involved property,
irreplaceable property, a person, a number of
persons, or a breach of public trust;

(4) the community view of the gravity of the
offense;

(5) the public concern generated by the offense;

(6) the deterrent effect a particular sentence
may have on the commission of the offense by others;
and

(7) the current incidence of the offense in the
community and in the Nation as a whole.

(d) The Commission in establishing categories of
defendants for use in the guidelines and policy state-
ments governing the imposition of sentences of proba-
tion, a fine, or imprisonment, governing the imposition
of other authorized sanctions, governing the size of a
fine or the length of a term of probation, imprisonment,
or supervised release, and governing the conditions of
probation, supervised release, or imprisonment, shall
consider whether the following matters, among others,
with respect to a defendant, have any relevance to the
nature, extent, place of service, or other incidents® of an
appropriate sentence, and shall take them into account
only to the extent that they do have relevance—

(1) age;
(2) education;

(3) vocational skills;

? So in original. Probably should be “incidence.”
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(4) mental and emotional condition to the extent
that such condition mitigates the defendant’s cul-
pability or to the extent that such condition is other-
wise plainly relevant;

(5) physical condition, including drug
dependence;

(6) previous employment record;
(7) family ties and responsibilities;
(8) community ties;

(9) rolein the offense;

(10) eriminal history; and

(11) degree of dependence upon criminal activity
for a livelihood.

The Commission shall assure that the guidelines and
policy statements are entirely neutral as to the race, sex,
national origin, creed, and socioeconomic status of
offenders.

(e) The Commission shall assure that the guidelines
and policy statements, in recommending a term of
imprisonment or length of a term of imprisonment,
reflect the general inappropriateness of considering the
education, vocational skills, employment record, family
ties and responsibilities, and community ties of the
defendant.

(f) The Commission, in promulgating guidelines
pursuant to subsection (a)(1), shall promote the
purposes set forth in section 991 (b)(1), with particular
attention to the requirements of subsection 991(b)(1)(B)
for providing certainty and fairness in sentencing and
reducing unwarranted sentence disparities.
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(g) The Commission, in promulgating guidelines
pursuant to subsection (a)(1) to meet the purposes of
sentencing as set forth in section 3553 (a)(2) of title 18,
United States Code, shall take into account the nature
and capacity of the penal, correctional, and other facili-
ties and services available, and shall make recom-
mendations concerning any change or expansion in the
nature or capacity of such facilities and services that
might become necessary as a result of the guidelines
promulgated pursuant to the provisions of this chapter.
The sentencing guidelines prescribed under this chapter
shall be formulated to minimize the likelihood that the
Federal prison population will exceed the capacity of the
Federal prisons, as determined by the Commission.

(h) The Commission shall assure that the guidelines
specify a sentence to a term of imprisonment at or near
the maximum term authorized for categories of defen-
dants in which the defendant is eighteen years old or
older and—

(1) has been convicted of a felony that is—
(A) a crime of violence; or

(B) an offense described in section 401 of the
Controlled Substances Act (21 U.S.C. 8&41),
sections 1002(a), 1005, and 1009 of the Controlled
Substances Import and Export Act (21 U.S.C. 952
(a), 955, and 959), and Chapter 705 of Title 46;
and

(2) has previously been convicted of two or more
prior felonies, each of which is—

(A) a crime of violence; or
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(B) an offense described in section 401 of the
Controlled Substances Act (21 U.S.C. 841),
sections 1002(a), 1005, and 1009 of the Controlled
Substances Import and Export Act (21 U.S.C. 952
(a), 955, and 959), and Chapter 705 of Title 46.

(i) The Commission shall assure that the guidelines
specify a sentence to a substantial term of imprisonment
for categories of defendants in which the defendant—

(1) has a history of two or more prior Federal,
State, or local felony convictions for offenses com-
mitted on different occasions;

(2) committed the offense as part of a pattern of
criminal conduct from which the defendant derived
a substantial portion of the defendant’s income;

(3) committed the offense in furtherance of a
conspiracy with three or more persons engaging in a
pattern of racketeering activity in which the defen-
dant participated in a managerial or supervisory
capacity;

(4) committed a crime of violence that constitutes
a felony while on release pending trial, sentence, or
appeal from a Federal, State, or local felony for
which he was ultimately convicted; or

(5) committed a felony that is set forth in section
401 or 1010 of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C. 841
and 960), and that involved trafficking in a sub-
stantial quantity of a controlled substance.

(j) The Commission shall insure that the guidelines
reflect the general appropriateness of imposing a
sentence other than imprisonment in cases in which the
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defendant is a first offender who has not been convicted
of a crime of violence or an otherwise serious offense,
and the general appropriateness of imposing a term of
imprisonment on a person convicted of a crime of
violence that results in serious bodily injury.

(k) The Commission shall insure that the guidelines
reflect the inappropriateness of imposing a sentence to
a term of imprisonment for the purpose of rehabilitating
the defendant or providing the defendant with needed
educational or vocational training, medical care, or other
correctional treatment.

(1) The Commission shall insure that the guidelines
promulgated pursuant to subsection (a)(1) reflect—

(1) the appropriateness of imposing an incre-
mental penalty for each offense in a case in which a
defendant is convicted of—

(A) multiple offenses committed in the same
course of conduct that result in the exercise of
ancillary jurisdiction over one or more of the
offenses; and

(B) multiple offenses committed at different
times, including those cases in which the sub-
sequent offense is a violation of section 3146
(penalty for failure to appear) or is committed
while the person is released pursuant to the pro-
visions of section 3147 (penalty for an offense
committed while on release) of title 18; and

(2) the general inappropriateness of imposing
consecutive terms of imprisonment for an offense of
conspiring to commit an offense or soliciting commis-
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sion of an offense and for an offense that was the sole
object of the conspiracy or solicitation.

(m) The Commission shall insure that the guidelines
reflect the fact that, in many cases, current sentences do
not accurately reflect the seriousness of the offense.
This will require that, as a starting point in its develop-
ment of the initial sets of guidelines for particular cate-
gories of cases, the Commission ascertain the average
sentences imposed in such categories of cases prior to
the creation of the Commission, and in cases involving
sentences to terms of imprisonment, the length of such
terms actually served. The Commission shall not be
bound by such average sentences, and shall inde-
pendently develop a sentencing range that is consistent
with the purposes of sentencing described in section
3553 (a)(2) of title 18, United States Code.

(n) The Commission shall assure that the guidelines
reflect the general appropriateness of imposing a lower
sentence than would otherwise be imposed, including a
sentence that is lower than that established by statute
as a minimum sentence, to take into account a defen-
dant’s substantial assistance in the investigation or
prosecution of another person who has committed an
offense.

(0) The Commission periodically shall review and
revise, in consideration of comments and data coming to
its attention, the guidelines promulgated pursuant to the
provisions of this section. In fulfilling its duties and in
exercising its powers, the Commission shall consult with
authorities on, and individual and institutional represen-
tatives of, various aspects of the Federal criminal justice
system. The United States Probation System, the
Bureau of Prisons, the Judicial Conference of the United
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States, the Criminal Division of the United States De-
partment of Justice, and a representative of the Federal
Public Defenders shall submit to the Commission any
observations, comments, or questions pertinent to the
work of the Commission whenever they believe such
communication would be useful, and shall, at least
annually, submit to the Commission a written report
commenting on the operation of the Commission’s
guidelines, suggesting changes in the guidelines that
appear to be warranted, and otherwise assessing the
Commission’s work.

(p) The Commission, at or after the beginning of a
regular session of Congress, but not later than the first
day of May, may promulgate under subsection (a) of this
section and submit to Congress amendments to the
guidelines and modifications to previously submitted
amendments that have not taken effect, including
modifications to the effective dates of such amendments.
Such an amendment or modification shall be accom-
panied by a statement of the reasons therefor and shall
take effect on a date specified by the Commission, which
shall be no earlier than 180 days after being so
submitted and no later than the first day of November
of the calendar year in which the amendment or
modification is submitted, except to the extent that the
effective date is revised or the amendment is otherwise
modified or disapproved by Act of Congress.

(q) The Commission and the Bureau of Prisons shall
submit to Congress an analysis and recommendations
concerning maximum utilization of resources to deal
effectively with the Federal prison population. Such
report shall be based upon consideration of a variety of
alternatives, including—
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(1) modernization of existing facilities;

(2) inmate classification and periodic review of
such classification for use in placing inmates in the
least restrictive facility necessary to ensure ad-
equate security; and

(3) use of existing Federal facilities, such as those
currently within military jurisdiction.

(r) The Commission, not later than two years after
the initial set of sentencing guidelines promulgated
under subsection (a) goes into effect, and thereafter
whenever it finds it advisable, shall recommend to the
Congress that it raise or lower the grades, or otherwise
modify the maximum penalties, of those offenses for
which such an adjustment appears appropriate.

(s) The Commission shall give due consideration to
any petition filed by a defendant requesting modification
of the guidelines utilized in the sentencing of such
defendant, on the basis of changed circumstances
unrelated to the defendant, including changes in—

(1) the community view of the gravity of the
offense;

(2) the public concern generated by the offense;
and

(3) the deterrent effect particular sentences may
have on the commission of the offense by others.

(t) The Commission, in promulgating general policy
statements regarding the sentencing modification
provisions in section 3582 (c¢)(1)(A) of title 18, shall
describe what should be considered extraordinary and
compelling reasons for sentence reduction, including the
criteria to be applied and a list of specific examples.
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Rehabilitation of the defendant alone shall not be
considered an extraordinary and compelling reason.

(u) If the Commission reduces the term of im-
prisonment recommended in the guidelines applicable to
a particular offense or category of offenses, it shall
specify in what circumstances and by what amount the
sentences of prisoners serving terms of imprisonment
for the offense may be reduced.

(v) The Commission shall ensure that the general
policy statements promulgated pursuant to subsection
(a)(2) include a policy limiting consecutive terms of
imprisonment for an offense involving a violation of a
general prohibition and for an offense involving a
violation of a specific prohibition encompassed within
the general prohibition.

(w)(1) The Chief Judge of each district court shall
ensure that, within 30 days following entry of judgment
in every criminal case, the sentencing court submits to
the Commission, in a format approved and required by
the Commission, a written report of the sentence, the
offense for which it is imposed, the age, race, sex of the
offender, and information regarding factors made rele-
vant by the guidelines. The report shall also include—

(A) the judgment and commitment order;

(B) the written statement of reasons for the
sentence imposed (which shall include the reason for
any departure from the otherwise applicable
guideline range and which shall be stated on the
written statement of reasons form issued by the
Judicial Conference and approved by the United
States Sentencing Commission);

(C) any plea agreement;
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(D) the indictment or other charging document;
(E) the presentence report; and

(F) any other information as the Commission
finds appropriate.

The information referred to in subparagraphs (A)
through (F) shall be submitted by the sentencing court
in a format approved and required by the Commission.

(2) The Commission shall, upon request, make
available to the House and Senate Committees on the
Judiciary, the written reports and all underlying records
accompanying those reports described in this section, as
well as other records received from courts.

(3) The Commission shall submit to Congress at
least annually an analysis of these documents, any rec-
ommendations for legislation that the Commission con-
cludes is warranted by that analysis, and an accounting
of those districts that the Commission believes have not
submitted the appropriate information and documents
required by this section.

(4) The Commission shall make available to the
Attorney General, upon request, such data files as the
Commission itself may assemble or maintain in elec-
tronic form as a result of the information submitted
under paragraph (1). Such data files shall be made
available in electronic form and shall include all data
fields requested, including the identity of the sentencing
judge.

(x) The provisions of section 553 of title 5, relating
to publication in the Federal Register and public hear-
ing procedure, shall apply to the promulgation of guide-
lines pursuant to this section.
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(y) The Commission, in promulgating guidelines
pursuant to subsection (a)(1), may include, as a com-
ponent of a fine, the expected costs to the Government
of any imprisonment, supervised release, or probation
sentence that is ordered.
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